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. ~ THE SUPREME COURT 
OF THE STATE OF UTAH 
A. B. SUMMERHAYS, dba SUM-
MERHAYS INSURANCE 
AGENCY, 
Plaintiff and Respondent, 
vs. 
CARL HOLM, 
Defendant and Appellant. 
BRIEF OF APPELLANT 
Case No. 
11559 
STATEMENT OF THE KIND OF CASE 
This case was brought by the plaintiff for the col-
lection of a promissory note. The defendant defended 
on the ground of payment. 
DISPOSITION IN THE LOWER COURT 
The court granted the plaintiff's motion for sum-
mary judgment. 
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RELIEF SOUGHT ON APPEAL 
The defendant seeks to have the case remanded for 
trial. 
STATElVIENT OF FACTS 
Carl Holm, the defendant, has been acting for many 
years as agent to sell insurance for the plaintiff. He 
claims that he has given to the plaintiff amounts in 
premiums to which he was entitled to a percentage in 
amounts that would have paid the note sued upon in 
full with the percentages to which he was entitled. Plain-
tiff denies that the amounts of the percentages turned 
in by the defendant were sufficient to pay the note, but 
admits in his affidavit that credits have been received 
since the date of the note in the amount of $95.07 which 
he offered as credit on the note. The defendant by his 
affidavit denies the truthfulness of the affidavit of the 
plaintiff and claims that "the amount due and owin~ 
him from the plaintiff for premiums earned is in excess 
of the amount sued upon and alleges that he is in no 




THERE BEING A MATERIAL ISSUE OF 
FACT AS TO THE AMOUNT OF CREDIT~ 
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PAID BY THE DEFENDANT TO THE 
PLAINTIFF, THE C 0 U RT ERRED IN 
GRANTING THE PLAINTIFF'S MOTION 
FOR SUMMARY JUDGMENT. 
The fact of payment is very plainly alleged by the 
defendant in his answer, in his affidavit and by his testi-
mony taken at the time of the hearing on the 17th of 
February, 1969. 
"In considering a motion for summary judg-
ment, the basic and controlling consideration is 
whether there exists a genuine issue of fact.'' Lar-
sen v. Christensen, 21 U2d 219, 443 P2d 402. 
"No ruling can be made by a trial court on 
summary judgment except 'that there is no genu-
ine issue as to any material fact and that the 
moving party is entitled to a judgment as a mat-
ter of law.' (Rule 56 U.R.C.P. )'" Mary Louise 
Gerard v. Preston L. Young, 20 U2d 30, at 37, 
432 P2d 343. 
"On defendant's summary judgment motion, 
the court surveys the evidence and all reasonable 
inferences fairly to be drawn therefrom in light 
most favorable to plaintiff. Rules of Civil Pro-
cedure, rule 56 ( c) ." Strand v. Mayne, 14 U2d 
355, 384 P2d 396. 
CONCLUSION 
In this case the question of payment of the note 
becomes a genuine issue of fact, and as stated in the 
dissenting opinion of Chief Justice Crockett at page 38 
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of 20 U2d in the Gerald v. Young case above cited, ti 
defendant should have the "privilege of a trial". 
Respectfully submitted, 
HORACE J. KNO,VLTOX 
Attorney for Defendant 
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